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This Document Relates To: (Consolidated)

MARK NEWBY, ef al., Individually and On Behalf
of All Others Similarly Situated,

Plaintiffs,

ENRON CORP., et al.,
Defendants.

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al., Individually and On Behalf of
All Others Similarly Situated,

Plaintiffs,
_v._
KENNETH L. LAY, et al.,

Defendants.

MOTION OF DEFENDANT CITIGROUP, INC.
TO DISMISS PLAINTIFFS’ CONSOLIDATED
COMPLAINT FOR VIOLATIONS OF SECURITIES LAWS

TO THE HONORABLE MELINDA HARMON, UNITED STATES DISTRICT
JUDGE:

Defendant Citigroup, Inc. (“Citigroup”) hereby moves, pursuant to Rules
12(b)(6) and 9(b), Fed. R. Civ. P., to dismiss the claims against it in the Consolidated

Complaint for Violations of Securities Laws (the “Complaint™} on the following grounds:

K



L. PRELIMINARY STATEMENT

Plaintiffs have filed numerous purported class action lawsuits against
numerous defendants alleging fraud in connection with the purchase or sale of securities
issued by Enron Corporation (“Enron”). The Court has consolidated those actions and,
by Order dated February 15, 2002, appointed a Lead Plaintiff and Lead Counsel. On
April 8, 2002, Lead Counsel for plaintiffs filed the Complaint. The Complaint purports
to assert claims against various defendants under the Securities Act of 1933 (the “1933
Act”), the Securities Exchange Act of 1934 (the “1934 Act”), and the Texas Securities
Act. As to Citigroup, the Complaint purports to assert claims under Sections 10(b) and
20(a) of the 1934 Act, and Rule 10b-5 promulgated thereunder, and under Sections 11
and 15 of the 1933 Act.

II. GROUNDS FOR DISMISSAL

The Complaint should be dismissed pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim, and pursuant to Federal Rule of Civil
Procedure 9(b) and the Private Securities Litigation Reform Act (the “PSLRA”), 15
U.S.C. §§ 78u-4 et seq., for failure to plead fraud with particularity.

First, all of plaintiffs’ claims against Citigroup should be dismissed
because they do not satisfy the requirements for pleading a claim of fraud with specificity
under the PSLRA and Rule 9(b). The Complaint does not satisfy plaintiffs’ obligation to
specify the allegedly fraudulent statements that they attribute to Citigroup, or to explain
why those statements are false. Instead, plaintiffs identify hundreds of public statements
made about Enron by various defendants and others (including Enron itself) over the

course of more than three years, and then broadly allege that “each” of these statements



was false and misleading. Under well-settled law in this Circuit and elsewhere, this
blunderbuss approach to pleading does not satisfy either the PSLRA or Rule 9(b).

Second, the Complaint also fails to satisfy plaintiffs’ burden under the
PSLRA to plead facts creating a ““strong inference of scienter.” The complaint nowhere
identifies a single communication showing that Citigroup knew that Enron’s reported
financials were fraudulent or that Enron’s business was a Ponzi scheme. Instead,
plaintiffs rely on conclusory allegations that Citigroup somehow learned of the fraud in
the course of its regular business as a lender and underwriter. As this Court and many
other courts have repeatedly held, such conclusory allegations of scienter are inadequate
under the PSLRA and Rule 9(b).

Plaintiffs’ failure to allege facts creating the required strong inference of
scienter is underscored by the irrationality of the scheme they allege. Plaintiffs allege
that Citigroup loaned hundreds of millions of dollars to Enron when it knew that Enron’s
financial statements were fraudulent and that it was engaged in a Ponzi scheme, solely to
allow Citigroup to earn fees from continuing to provide financing and investment
banking services to Enron. As the courts have consistently held, such allegations—which
presume that Citigroup would commit fraud and expose itself to losses in the hundreds of
millions of dollars merely to obtain ordinary professional fees—do not satisfy plaintiffs’
burden of pleading facts creating a strong inference of fraudulent intent.

Third, plaintiffs’ principal claims under Section 10(b) are barred by
Central Bank of Denver v. First Interstate Bank of Denver, 511 U.S. 164 (1994), which
holds that no right of action exists for aiding and abetting an alleged violation of Section

10(b). Plaintiffs allege that Citigroup “assisted” Enron’s alleged fraud by lending money



to Enron, underwriting certain of its securities, and structuring transactions that Enron
subsequently falsely characterized in its financial statements. These allegations, at most,
assert a claim for aiding and abetting a violation of Section 10(b) by Enron, and they are
accordingly barred as a matter of law under Central Bank.

Fourth, plaintiffs’ claim under Section 11 of the 1933 Act, relating to one
security issued by Enron as to which Citigroup was the lead underwriter, is also barred as
a matter of law because the only representative plaintiff who purchased the security at
issue did so more than two years after that security was first issued. Section 11 provides
that a plaintiff suing under that statute who acquired the securities more than a year after
the securities were first issued must plead actual reliance on the alleged misstatements in
the prospectus. Plaintiffs have not pleaded reliance here. Nor could they, because the
financial information in the prospectus was more than three years old when the
representative plaintiff made his purchases, and he did so after numerous negative reports
about Enron had become public, including allegations that Enron’s financial statements
were materially misleading. Plaintiffs’ claims under Section 11 also should be dismissed
because (i) they sound in fraud, and, for the reasons set forth above, they do not satisfy
the burden of pleading fraud with particularity under Fed. R. Civ. P. 9(b); and (ii) the
representative plaintiff does not allege that he purchased securities in the public offering,
and accordingly his claim under Section 11 is barred by Gustafson v. Alloyd Co., 513
U.S. 561 (1995).

Finally, plaintiffs’ claims against Citigroup as a “controlling person”
under Section 15 of the 1933 Act and Section 20(a) of the 1934 Act should be dismissed

because the Complaint does not allege any facts showing that Citigroup is a controlling



person of any other defendant. A claim under Section 15 or Section 20(a) requires
allegations of an underlying primary violation, control by the defendant over the
controlled person, and particularized facts as to the controlling person’s culpable
participation in the alleged fraud. The Complaint pleads no facts showing either that
Citigroup controlled any other defendant, or (as set forth above) that Citigroup was a
culpable participant in any other defendant’s alleged wrongdoing.

The particulars as to each basis for dismissal, with supporting authorities,
are set forth in the Memorandum of Law of Defendant Citigroup, Inc. in Support of its
Motion to Dismiss, filed simultaneously with this motion and incorporated by reference

herein for all purposes.



III. PRAYER FOR RELIEF

Wherefore, Defendant Citigroup, Inc. prays that its Motion to Dismiss

Plaintiffs’ Consolidated Complaint for Violation of the Securities Laws be granted, that

Plaintffs’ claims against Citigroup be dismissed, and that the Court grant Citigroup such

other and further relief to which it may be entitled.

Of Counsel:

Brad S. Karp
Mark F. Pomerantz
Richard A. Rosen

Michael E. Gertzman
Claudia L. Hammerman
Jonathan H. Hurwitz

Respectfully submitted,

BY: el
Jacal . Scott
SBN:*17899900

3000 One Houston Center
1221 McKinney

Houston, Texas 77010
(713) 651-1221

(713) 651-0020 (Facsimile)

Attorney-in-Charge for Defendant Citigroup, Inc.

PAUL, WEISS, RIFKIND, WHARTON & GARRISON

1285 Avenue of the Americas

New York, New York 10019-6064

(212) 373-3000

(212) 757-3990 (Facsimile)

Eugene B. Wilshire

WILSHIRE SCOTT & DYER P.C.

3000 One Houston Center

1221 McKinney

Houston, Texas 77010

(713) 651-1221

(713) 651-0020 (Facsimile)



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing
instrument was this day forwarded via e-mail, facsimile, or Federal Express overnight
delivery to each of the counsel or parties listed on the attached Service List, pursuant to
the Court’s April 10, 2002 Order Regarding Service of Papers and Notice of Hearings.
Dated: May 8, 2002

By:

Jacalyn D. Scott
Eugene B. Wilshire
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
(HOUSTON DIVISION)

In re ENRON CORPORATION SECURITIES
LITIGATION
Civil Action No. H-01-3624

This Document Relates To: (Consolidated)

MARK NEWRBY, et al., Individually and On Behalf
of All Others Similarly Situated,

Plaintiffs,

ENRON CORP., et al.,
Defendants.

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al., Individually and On Behalf of
All Others Similarly Situated,

Plaintiffs,
_V._
KENNETH L. LAY, et al,,

Defendants.

[PROPOSED] ORDER

Pending before the Court is Defendant Citigroup, Inc.’s Motion to Dismiss
the Consolidated Complaint for Violation of the Securities Laws (#__ ).
After considering the parties’ respective contentions and the record, the

Court



ORDERS that Defendant Citigroup, Inc.’s Motion to Dismiss is
GRANTED and that the Consolidated Complaint for Violation of the Securities Laws

hereby is dismissed against Defendant Citigroup, Inc. in its entirety and with prejudice.

SIGNED at Houston, Texas, this day of , 2002.

THE HONORABLE MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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I hereby certify that a true and correct copy of the above and foregoing
instrument was this day forwarded via e-mail, facsimile, or Federal Express overnight
delivery to each of the counsel or parties listed on the attached Service List, pursuant to
the Court’s April 10, 2002 Order Regarding Service of Papers and Notice of Hearings.

By: i’ QZ&MWW

Dated: May 8§, 2002

céfyn D. Scott
Eugene B. Wilshire
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Cayman, L.P.

Eric J.R. Nichols

Beck, Redden & Secrest
1221 McKinney, Suite 4500
Houston, TX 77010-2010

Counsel for Michael Lowther

Gary A. Orseck

Robbins, Russell, Englert Orseck
& Untereiner LLP

1801 K. Street, N.W. Suite 411
Washington, DC 20006

Hicks Thomas & Lilienstern, LLP
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Counsel for Nancy Temple

Mark C. Hansen

Reid M. Figel

Kellogg, Huber Hansen, Todd &
Evans PLLC

1615 M. Street, N.W., Suite 400
Washington, DC 20036

Counsel for Rebecca Mark-
Jusbasche

John J. McKetta, Il

Graves, Dougherty, Hearon &
Moody, P.C.

515 Congress Avenue, Suite 2300
Austin, TX 78701

Counsel for Regents of the
University of California and Lead
Counsel for the Newby Plaintiffs

William S. Lerach

G. Paul Howes

Helen J. Hodges

Milberg Weiss Bershad Hynes &
Lerach LLP

410 B. Street, Suite 1700

San Diego, CA 92101-3356

Roger B. Greenberg
Schwartz, Junell, Campbell &
Oathout

2000 Two Houston Center

909 Fannin

Houston, TX 77010

Counsel for Robert Belfer, Norman
Blake, Ronnie Chan, John Duncan,
Joe Foy, Wendy Gramm, Robert
Jaedicke, Charles LeMaistre, John
Mendeisohn, Jerome Meyer, Paulo
Ferraz Pereira, Frank Savage,
Charles Walker, John Wakeham,
Herbert Winokur

Jeremy L. Doyle

Gibbs & Bruns, L.L.P.
1100 Louisiana, Suite 5300
Houston, TX 77002

Counsel for The Estate of J. Clifford Jacks C. Nickens

Baxter, Deceased, Richard B. Buy,
Richard A. Causey, Mark A.
Frevert, Joseph M. Hirko, Stanley
C. Horton, Steven J. Kean, Mark E.
Koenig, Michael S. McConnell,
Jeffrey McMahon, J. Mark Metts,
Cindy K. Oison, Lou L. Pai,

Kenneth D. Rice, Joseph W. Sutton

and Paula Rieker

Nickens, Lawless & Flack, LLLP
1000 Louisiana, Suite 5360
Houston, TX 77002

Counsel for Vinson & Elkins, L.L.P.,

Ronald T. Astin, Joseph Dilg,

John Villa
Williams & Connolly, LLP

Michael P. Finch and Max Hendrick 725 Twelfth Street, NW

i

Counsel for Wilt Plaintiffs

Washington, D.C. 20005

James F. Marshall

Judicial Watch, Inc.

2540 Huntington Drive, Suite 201
San Marino, CA 91108-2601
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Counsel for Alliance Capital
Management

Mark A. Kirsch

James F. Moyle

James N. Benedict

Clifford Chance Rogers & Wells
200 Park Avenue, Suite 5200
New York, NY 10166

Ronald E. Cook

Cook & Roach LLP

Chevron Texaco Heritage Plaza
1111 Bagby, Ste.2650

Houston, TX 77002

Andersen Co. (Andersen-India)

Andersen Co. (Andersen-india)
33 W. Monroe Street
Chicago, IL 60603

Andersen LLP (Andersen-Cayman
Islands)

Andersen LLP (Andersen-Cayman
Islands)

33 W. Monroe Street

Chicago, IL 60603

Counsel for Andersen Woridwide,
S.C.

William Edward Matthews
Gardere Wynne Sewell LLP
1000 Louisiana Suite 3400
Houston, TX 77002

Arthur Andersen (Andersen-United
Kingdom)

Arthur Andersen (Andersen-United
Kingdom)

33 W. Monroe Street

Chicago, IL 60603

Arthur Andersen-Brazil

Arthur Andersen-Brazil
33 W. Monroe Street
Chicago, IL 60603

Arthur Andersen-Puerto Rico
(Andersen-Puerto Rico)

Arthur Andersen-Puerto Rico
33 W. Monroe Street
Chicago, IL 60603

Counsel for Bank of America Corp.

Gregory A. Markel

Ronit Setton

Nancy Ruskin

Brobeck, Phleger & Harrison LLP
1633 Broadway, 47th Floor

New York, NY 10018
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Counsel for Canadian Imperial
Bank of Commerce

Alan N. Salpeter

Michele Odorizzi

T. Mark McLaughtin

Mayer, Brown, Rowe & Maw
190 South LaSalle St.
Chicago, IL 60603

William H. Knull, i

Mayer, Brown, Rowe & Maw
700 Louisiana St., Ste.3600
Houston, TX 77002

Counsel for Credit Suisse First
Boston Corp.

Richard W. Clary

Julie A. North

Karin DeMasi

Cravath, Swaine & Moore
825 Eight Ave.

Woridwide Plaza

New York, NY 10019

Lawrence D. Finder
George A. Brambilett, Jr.
Haynes & Boone, LLP
1000 Louisiana Street
Suite 4300

Houston, TX 77002-5012

Counsel for Deutsche Bank AG

Lawrence Byrne

White & Case LLP

1155 Avenue of the Americas
New York, NY 10036

Joel M. Androphy

Berg & Androphy

3704 Travis

Houston, TX 77001-9550

Kevin P. Hannon

Kevin P. Hannon
251 Hedwig Road
Houston, TX 77024

Counsel for Kirkiand & Ellis

Kevin S. Allred

Kelly M. Klaus

Munger, Tolles & Olson
455 South Grand Avenue
35th Floor

Los Angeles, CA 90071

Lawrence Greg Whalley

Lawrence Greg Whalley
5 Carsey Lane
Houston, TX 77024

Counsel for Lehman Brothers
Holding, Inc.

Michael D. Jones

" Michael D. Jones

Robert C. Micheletto

David L. Carden

Hugh Whiting

Brian Troyer

Jones, Day Reavis & Pogue
222 East 41st Street

New York, NY 10017-6702

Andersen United Kingdom
180 Strand

London WC2R 1BL
England
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Philip A. Randall

Philip A. Randall
Andersen United Kingdom
180 Strand

London WC2R 1BL
England

Roger D. Willard

Roger D. Willard
3723 Maroneal Street
Houston, TX 77025

Roman W. McAlindan

Roman W. McAlindan
The Sharrow

34 Lickey Square
Barnt Green, Rednal,
Birmingham, B45 8HB
Great Britain
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